LAKAJT MONTA N
MNNG & MLLING GO ET AL

| BLA 94-529, etc. Deci ded July 31, 997

Appeal s fromDecisions of the Idaho Sate Gfice, Bureau of Land

Managenent , decl ari ng mning cl ai ns abandoned and voi d.
Affirned.
1 Mning dains: Abandonnent--Mning dains: Rental

or dai mMintenance Fees: General ly--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

An applicant for a snall mner exenption from paynent
of rental fees under the Act of Ct. 5, 1992, nust file
acertified statenent by Aug. 31, 1993, for each of the
assessnent years (ending Sept. 1, 1993, and Sept. 1,
1994) for which the exenption is clained, including the
information required by 43 CF.R § 3833.1-7(d). Were
the applicant fails to pay the rental fee for either of
the assessnent years, and where conpl ete certificates
of exenption are not filed for both years, the clains
are properly deened abandoned and voi d.

Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General ly--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

In order to qualify for a snall mner exenption under
the Act of ct. 5, 1992, a mining clai nant nust neet
all the conditions set out in 43 CF.R § 3833.1-6(a),
including the statutory requirenent that operations

be conducted "under a valid notice or plan of
operations.” Wiere the US Forest Service deterni ned
that no notices were required for groups of clains
because only casual operations were involved, the snall
mner exenption is not authorized, and the clains are
properly decl ared abandoned and void if the required
rental fees were not tinely paid.

APPEARANCES WIliamC Harrison, Esqg., Spokane, Vdshington, for
Appel | ant s.
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| BLA 94-529
(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Lookout Mbuntain Mning & MIling Gonpany et al ., have appeal ed from
the My 3, 1994, Decisions of the Idaho Sate dfice, Bureau of Land
Managenent (BLMor Bureau), declaring unpatented mning cl ai n8 abandoned
and void for failure to pay rental fees or submt a certificate of
exenption frompaynent for both the 1993 and 1994 assessnent years. 1/ By
Qder of July 26, 1994, the Board granted Appel lants' petition for stay of
BLM s Deci si ons.

The Bureau' s Deci sions decl ared the clai ns abandoned and voi d because
various requirenents of the Departnent of the Interior and Rel ated
Agencies Appropriations Act for Hscal Year 1993 (Act), Pub. L.

No. 102-381, 106 Sat. 1374, 1378-79 (1992) had not been net. Uhder the
Act, clainants had to pay rental fees in the anount of $100 per clai mfor
the 1993 and 1994 assessnent years on or before August 31, 1993:

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314(a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993: Provided further, That for fiscal
year 1993, each clainmant - (i) that is producing under a valid
notice or plan of operation not |ess than $1,500 and not nore
than $800, 000 i n gross revenues per year as certified by the
claimant fromten or fewer clains; or - (ii) that is performng
expl oration work to disclose, expose, or otherw se nake known
possi bl e val uabl e mneralization on ten or fewer clains under a
valid notice or plan of operation; and that has | ess than ten
acres of unreclai ned surface disturbance fromsuch mning
activity or exploration work, nay elect to either pay the claim
rental fee for such year or in lieu thereof do assessnent work
required by the Mning Law of 1872 (30 US C 28 - 28e) and neet
the filing requirenents of FLPMA (43 US C 1744(a) and (c)) on
such ten or fewer clains and certify the perfornance of such
assessnent work to the Secretary by August 31, 1993 * * *,

106 Sat. 1378. The Act al so contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79.

1/ The appeal s and affected clains are detailed in the Appendi x.
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| BLA 94- 529
| npl enenting Departnental regul ations provided as fol | ows:

Mning claimor site located on or before tober 5, 1992
A nonrefundabl e rental fee of $100.00 for each mning claim mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 CF.R § 3833.1-5(b) (1993).

The only exenption provided fromthis rental requirenent is the
so-called small miner exenption, available to clainants hol ding 10 or
fewer clains on Federal |ands who neet all the conditions set forth in
43 CF.R § 3833.1-6(a) (1993). Véshburn Mning ., 133 I BLA 294, 296
(1995). The regul ations provide that a clainant had to apply for the snall
mner exenption by filing certificates of exenption for both years on or
before August 31, 1993. 43 CF. R 8§ 3833.1-7(d) (1993). That regul ation
provides: "[T]he snall mner shall file a separate statenent on or before
August 31, 1993, supporting the clai ned exenption for each assessnent year
asnall mner's exenption is clained."

Inall of the appeals herein the issue is whether BLM properly
decl ared the unpat ented mni ng cl ai i abandoned and voi d because
claimants failed to neet requirenents of the small mner exenption fromthe
annual rental fee. 2/ In order to cone wthin the exenption, clainants
must file form3830-1 Certification of Exenption fromPaynent of Rental
Fee, (hereinafter "certificate"), and neet specific regul atory
requirenents. The printed instructions on the certificate formstate in
part: "The ten or fewer mning clains |isted bel ow are operated under a
Notice, P an of (perations, Special Wse Permit, or other Sate or |ocal
permt as described in the regulations at 43 CF.R 8§ 3833.1-6, issued by:"
At this point the clainants are asked to list the issuing agency and the
serial nuniber or other designation of the notice, plan of operations, or
permt.

In the absence of paynent of the annual rental fee, the statute and
i npl enenting regul ations clearly require atinely filing (by August 31,
1993) of a certificate of exenption for both assessnent years (endi ng
Septenter 1, 1993, and Septenber 1, 1994), as well as a reference to
the notice or plan of operations under whi ch expl oration was conduct ed.
Se 43 CF R §3833.1-7(d) (1993); Edwn L. Evans, 132 |BLA 103, 105-06

(1995).

2/ The clains in question were previously owned by a single entity, Slver
Bow, Inc. The clains were quitclained fromS|ver Bow to the various
Appel lants in groups of 10 in an effort to bring the clains wthin the
snal | miner exenption provision.
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| BLA 94-529

[1] It is established that an applicant for a small mner exenption
frompaynent of rental fees under the Act was required to fil e separate,
conpl ete certified statenents for each of the assessnent years (endi ng
Septenter 1, 1993, and Septenber 1, 1994) for which the exenption was
clained, by August 31, 1993. R chard L. Shreves, 132 I BLA 138, 139 (1995);
Eown L. Bvans, 132 IBLAat 106. This requirenent is expl ained by the
fact that a clainmant nay elect to file for exenption for 1 year and pay
the rental fee for the other. 43 CF. R § 3833.1-5(e) (1993).

Wiere a clainant fails to file an application or qualify for a snall
mner exenption fromthe rental fee requirenent, failure to pay the rental
fee in accordance wth the Act and the regulations results in a concl usi ve
presunption of abandonnent. Edwn L. Evans, 132 IBLA at 106; WIliamB.
Way, 129 IBLA 173, 175 (1994); Lee H Hce, 128 | BLA 137, 141 (1994).

The Departnent is wthout authority to excuse |lack of conpliance wth the
rental fee requirenent of the Act, to extend the tine for conpliance, or to
afford any relief fromthe statutory consequences. Id. In the absence of
tinely rental paynents or an applicabl e exenpti on, BLMproperly decl ares
the clai ns abandoned and void. 43 CF. R 8§ 3833.4(a)(2). 3/

The facts of the various appeals vary. V¢ hold that, in the cases
where conpl ete certificates of exenption were not filed for both
assessnent years, there was no clai mof exenption nade, and the snal | nmner
exenption was lost. The Bureau correctly determned i n those cases that,
as a matter of law the mning clai ns then becane abandoned and voi d for

3/ Inour order granting a stay in these appeal s, we cited 43 CF. R
§ 3833. 4(b), which provides:

"(b) Wintentional failure to file the conplete infornati on required
in*** 43 (FR 3833.1-7(d) * * * when the docunent is otherw se filed
on tine, shall not be deened concl usively to constitute an abandonnent
of the claimor site, but such infornation shall be filed wthin 30 days
of receipt of a notice fromthe authorized officer calling for such
information. Failure to file the infornati on requested by the decision of
the authorized officer shall result inthe mning claim* * * bei ng deened
concl usi vel y to be abandoned and it shall be void."

V¢ have previously held that filing a certification of exenption for
only 1 of the 2 years is properly distinguished froma situation where
the applicant failed to provide conplete information required to support a
certification of exenption. Eiwn L. Bvans, 132 IBLAat 106 n.3. So it
is here also, where clainants effectively failed to file an adequate
certification for either assessnent year.

It is well established that a statutory requirenent nmay not be treated
as a curable defect. See NT.M, Inc., 128 IBLA 77, 79 (1993); Harvey
difton, 60 IBLA 29, 39 (1981) (A J. Burski, concurring). In the present
case, the regulatory certification deadline and the associated result of
concl usi vel y deeming the clai ns abandoned if the certification deadline
were not net were sinply replications of the Act's statutory franework.
See Alano Ranch ., 135 IBLA 61, 73 (1996).
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| BLA 94-529

failure to pay annual rental fees owed for the 1993 and 1994 assessnent
years by August 31, 1993. 4/

[2] Inall of the cases before us, BLMdecl ared the clai ns
abandoned and void for the reason that the clainants had failed to show
that they were operating under a notice or plan of operations, as required

4/ Those appeal s are WlliamJ. Qinan, 1BLA 94-546, J.S Hall, |BLA 94-548
(wherein BLMrecei ved two "second pages” of the certification formon
Aug. 31, 1993); J.L. Harrison, |BLA 94-549 (wherein BLMrecei ved on
Aug. 31, 1993, one certification formfor the assessnent year begi nni ng
Sept. 1, 1993, and ending Sept. 1, 1994); and Marilyn J. Bashore,
| BLA 94-551 (wherein two certification forns were tinely filed for the
assessnent year beginning on Sept. 1, 1993, and ending on Sept. 1, 1994).

Inits Decision on the group of clains in Sgnal Slver-Gld Inc.,
| BLA 94-531, BLMfound that "[a]s of August 31, 1993, [its] records reflect
atotal of 14 clains recorded under Sgnal Slver-Qld, Inc." The record
contains only one quitclaimmning deed to claimant, fromNew H larity
M ni ng Gonpany, Inc., deeding the 10 clains listed in the Appendi x to
claimant. In "Appendix A' to his statenent of reasons (SR, counsel
expl ai ned that clai nant abandoned four clains. As "Exhibit Y' counsel
submtted a notarized relinqui shnent formexecuted by clai nant's president
on Aug. 30, 1993, indicating that claimant was divesting itself of the
Little Joe, Tamarack, Honestake, and Nellie clains (1 MC 32028 t hrough | MC
32030, IMC 32032). ¢ are therefore unable to affirmBLMs finding
concerning the nunber of clains and are satisfied that clai nant w shed to
assert ownership over only 10 clains for purposes of the snal |l mner
exenption. See Véshburn Mning G., 133 IBLA at 296. However, for reasons
set out below this does not save this group of clains.

Inits Decision on the group of clains in Slver Bow, Inc.,
| BLA 94-550, BLMstates that it received, on Aug. 31, 1993, two
certificates for the years 1993 and 1994. No clai mnanes were |isted on,
or attached to, these certificates, although in the space for claim
identification claimant had witten "See Sch A attached.” n Sept. 15,
1993, clainant filed wth BLMa second set of certificates wth an attached
"Bxhibit A" for the clains listed in the Appendi x to this Decision, except
S B-65 (IM>34642). The Bureau ruled that, since clains could not be
added to or subtracted froma clainant's exenption after the close of
busi ness on Aug. 31, 1993, the Sept. 15, 1993, certificates could not be
consi dered anendnents to the originals. The Bureau rejected clainant's
certificates for three reasons: (1) the certificates filed on Aug. 31,
1993, did not apply to any particular clains; (2) the certificates
filed on Sept. 15, 1993, were not tinely filed; and (3) clai nant had no
notice or plan of operations wth BLMor the US Forest Service (USFS),
US Departnent of Agriculture, on or before Aug. 31, 1993. In view of
our holding on the third point, it is unnecessary to consider the first
two cited by BLM
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| BLA 94-529

by 43 CF. R 8§ 3833.1-6(a)(4)(i) and (ii). Appellants (through cormon
counsel ) allege that they attenpted to tender such notices and that

such notices were either not accepted or regarded as unnecessary by USFS
officials:

1. Forest Service not aware of requirenent of filing
Notice of Intent wth Srall Mner's Exenption Application and
confusion noted in policy attendant this filing and that for
the FRan of perations. This resulted in a refusal to sign the
proffered Notices wth explanati on that only extensive operations
required the filing of a FHan of (perations. onsequently, the
Notice of Intent was not obtained for any clai mand was not faxed
wth the claimant's applications on August 31, 1994.

2. Notices of Intent were prepared for all clains and

the eighty-mle trip to the Vil |l ace Ranger O strict at Slverton,
| daho, headquarters for the Goeur d A ene National Forest, nade
to neet wth Forestry Dstrict Gficials. Avrangenents coul d
not be nade sooner than the norning of August 31, 1993. n
that date, the prepared Notices of Intent were presented for
signature; this was foll owed by a di scussion in which all
parties exhibited a |l ack of infornmation as to what was required.
Forestry [personnel] had know edge of A ans of (peration and
stated that such were not required unl ess naj or groundbreaki ng
operations were to be undertaken; Notices of Intent were not
required for casual operations was their policy officials stated
and if clainants were able to determne otherw se, they coul d
return and take the nmatter up again.

(SRat 1.)

ounsel asserts that these clai ns were decl ared abandoned and voi d
because the USFS was ignorant of the fact that a notice of intent rather
than a plan of operations would suffice as one of the requirenents for the
snmal | mner exenption. Qounsel states that as a last resort he "nail ed
inthe snall mner's [certificate of] exenption wth information to
identify the Ranger O strict that woul d be admni stering control over the
applicant's work in the absence of having the Notice accepted for filing.
* * * The "issuance' of the Notice was executed oral ly by Forest Service
officials.” (SRat 5.)

The requirenent for submission of a notice or plan of operations is a
statutory requi renent whi ch nust be net by the deadline date, August 31,
1993. See Pub. L. Nb. 102-381, 106 Sat. 1374, 1378-79 (1992). See
Fonald E Mlar, 133 IBLA 214, 217 (1995). It is not one of the curable
defects specifically listed under 43 CF. R § 3833.4(b). Anong ot her
enunerated conditions for neeting the snall mner exenption, the Act allows
aclainant to denonstrate either that he i s producing under a valid notice
or plan of operations or that he is performng explorati on work to di scl ose
possi bl e val uabl e mineral i zati on.
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| BLA 94- 529
The governing regul ation provi des:

(a) Inorder toqualify for an exenption fromthe rental
fee requirenents, a snall mner shall neet all the fol |l ow ng
condi ti ons:

* * * * * * *

(4 The mning clains shall be under:

(i) Qe or nore Notices or approved P ans of Qperations
pursuant to Subparts 3802 or 3809 of this title; or

(ii) ANdtice or a Han of (perations issued under parts 9
and 228 of Title 36 of the Gode of Federal Regul ations for
National Park Systemlands and National Forest System! ands

respectively; or

(iii) Awspecial use permt issued by a Federal agency for
the mning or renoval of |ocatable mnerals; or

(iv) ASate or local authority mning or reclanation
permt if the surface estate of the mning claimis not in
Federal owner shi p.

43 CF.R § 3833.1-6(a)(4) (1993) (enphasis supplied). A claimant

seeking a small miner exenption for mning clains | ocated on National

Forest |ands nust be under a notice or a plan of operations issued under

36 CF.R Part 228 on August 31, 1993. |If the claimant does not neet this
requi renent for an exenption, mning clains are properly decl ared abandoned
and void where no rental has been paid before the deadline date. Robert

Li nbert, 135 I BLA 364, 367 (1996).

The | ands covered by Appel lants' clains are evidently under the
surface nanagenent jurisdiction of the USFS. Uhder regul ati ons governi ng
operations on clains on | ands the surface of which is nanaged by USFS a
proposed pl an of operations need only be submtted if the Dstrict Ranger
determnes that such operations wll |ikely cause significant disturbance
of surface resources. 36 CF.R § 228.4(a) Qher circunstances in which
anotice of intent wll suffice, and no plan of operations need be
submtted, are set out at 36 CF. R 8§ 228.4(a)(1). If a notice of intent
is filed, the Dstrict Ranger wll, wthin 15 days of receipt thereof,
notify the operator whether a plan of operations is required. 36 CF.R
§ 228.4(a)(2)(iii).

Athough they filed notices of intent on August 31, 1993, Appellants
coul d not reasonably have expected that USFS woul d revi ew t hemand deci de

on that date whether or not plans of operations need be submtted, as the
regul ati ons grant USFS 15 days fromdate of receipt to anal yze the noti ce.
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| BLA 94-529

Sce Ponald E Mlar, 133 IBLA at 217-18. W do not accept Appel | ants'
argunent that USFS ruled on the acceptability of Appellants' subm ssion
orally before the deadline date. As aresult, it cannot be said that

the clains were under either a Notice or a PFan of (perations issued under
36 CF. R Part 228 on the deadline date.

V¢ recogni ze that the Act placed a burden on cl ai nhol ders whose
clains were not "under” either "approved P ans of (perations" or "Notices"
as of the date of the Act to bring their clains into such status prior
to the August 31, 1993, deadline. 5 However, the USFS regul ations
setting out requirenents for notices of intent/plan of operations were
continuously in effect fromtheir pronul gation. Therefore, we perceive no
injustice inthe situation: Gongress granted an exenption fromthe rental
fee requirenents for those mners who had previously conplied wth
regul ati ons governing mning plans or who were abl e to conpl ete conpl i ance
prior to the deadline. 6/ Appellants sinply failed to avail thensel ves of
the exenption by failing to take tinely action to ensure that their plans
of operations or notices woul d be approved, so that the status of filing
required for their clains would be established as of the deadline. 7/

5/ The Act allowed clainants fromQt. 5, 1992, to Aug. 31, 1993, to bring
their clains into conpliance wth appropriate plan of operations/notice of
intent requirenents.
6/ The Bureau announced its interpretation of the statute on this
question in the Preanble to 43 CF. R § 3833.1-6 (1993): "(One nust be
under a valid plan or notice in order to qualify for the small mner
exenption and if no significant disturbance is taking place, it is not
likely that the clainmant would be required to file a plan.” 58 Fed. Reg.
38190 (July 15, 1993). The consequences of not being required to file a
pl an woul d be that no small miner exenption could be granted:

"ne comment asked whether miners whose mining activity is not at
the plan or notice level can be eligible for the small mner exenption.
The answer is no because, as stipulated in this section and the Act, the
activity nust be at plan or notice | evel as defined by the surface
nanagi ng agency. "
58 Fed. Reg. 38192 (July 15, 1993).
7/ The Bureau al so announced its interpretation of the statute on this
guestion in the Preanble to 43 CF. R § 3833.1-6 (1993):

"ne comment asked whether it is possible that a plan of operations
that has been submtted but not approved can satisfy the requirenent for a
snal | mner exenption. The answer is no because the statutory | anguage
refers to 'valid plans of operations. A plan that has not been approved
cannot be considered valid."
58 Fed. Reg. 38192 (July 15, 1993).

BEven if we could disregard the foregoing, it would renain to be
det er mined whet her Appel | ants had net the other requirenents for
obt ai ni ng an exenption, including the mni numand naxi numyearly production
dol lar anounts fromeach group of clains, as BLMdid not reach that
guest i on.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

David L. Hughes
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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| BLA 94-546 WIliamJ. Qlnan

| BLA 94-547 WIliamE Davies

|BLA 94-548 J.S Hil |

| BLA 94-549 J.L. Harrison

| BLA 94-550 S lver Bow, Inc.
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P.B-1 through P.B -3 (I MG 34705-07)

Micker (I MG 34571)
R chwi ne (1 MG 34574)
Summit (1 MG 34578)

Moonl i ght (Amd' d) (I MG 34581)
New Sunshi ne (1 MG 34584)

Bal di e Lode (I MG 34587)
Portal Frac. (I MG 34654)
Slver Valley-2 (I Mz 34670)
Slver Sork-1 (I M>34673)
Slver Sork-4 (I M>34676)
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Bul lion (I NG 34552)

Red Jacket (I MG 34553)

Magpi e (1 MG 34554)
Manmot h (1 MG 34555)
Mascot (| MG 34556)
Ti ger (I MG 34557)
Badger (| MG 34558)
Beaver (1 MG 34559)
Forks (I MG 34566)

Slver Bow #1 (1M 34590)

S B -48 (I MG 34626)
S B -51 (1 MG 34629)
S B -55 (I MG 34632
S B -58 (I MG 34635)
S B -62 (I MG 34639)
S B -65 (I MG 34642
S B -78 (I MG 34648)
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| BLA 94-551 Marilyn J. Bashore

| BLA 94-554 HK Fox
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Jack (I MG 34568)

Mbhavk Lode (1 MG 34561)

G gubre (1 MG 34567)

Lobdel I (1 MG 34570)

Queen (1 MG 34573)

Showshoe (| MG 34576)

g Qeek Sar (I M>34580)
P.B -2 (I MG 34706)

Fault (I MG 17730)

Li ndy (I MG 34583)

Slver Sork-2 (I M>34674)
Vést Point (I MG 17725)
Gedar (1 MG 17728)

Deacon (1 MG 17731)

Slver Rrate-3 (1 MG 34691)
Gettysburg (I MG 17735)

Red Rock Lode (I MG 34562)
Trail Load (I MG 34565)

A G-5 (I MG 34700)

A G-8 (I MG 34703)
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